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FINAL OFFER DECISION - DDO -
INTRO

By initiating judicial or arbitral proceedings, companies rely on an independent third party—a judge or
arbitrator—who settles the dispute in accordance with the law or, if granted the mission of "amiable
compositeur," based on equity.

This third party is free to choose the solution they deem appropriate to the facts of the dispute based
on the claims presented by the parties. Each party, hoping to impress the decision-maker, often tends
to inflate its claims to unreasonable amounts. This carries little risk since the judge or arbitrator is
obligated to award the amount they deem most just if the claim is founded in principle. However,
beyond determining liability, the subsequent fixing of damages by a court or tribunal can lead to
unpleasant surprises for the parties.

Similarly, negotiations within a mediation often involve power struggles where a positive outcome is
not guaranteed. Parties may find themselves at a standstill, refusing to make further concessions. In
such cases, the mediator must declare the mediation a failure.

To effectively counter these risks in both mediation and arbitration, parties can choose to use a
Decision on Last Offer — DDO -.

Experience shows that DDO encourages companies—whether evaluating a price, damages, or assets—
to present reasonable requests. They fear that a neutral third party will choose the other party's offer
simply because it appears more reasonable.

Inspired by a practice developed in the United States in the world of sports, notably for fixing baseball
player salaries and known as "Baseball Arbitration" or "Final Offer Arbitration," the CMAP offers this
procedure. It presents the originality of leaving the decision-maker only one option: to choose one of
the last two proposals formulated by the parties.

Drafted with the assistance of legal and corporate professionals, the DDO regulation brings significant
added value to traditional mediation and arbitration procedures. It can also be implemented
autonomously as a strong incentive for reasonable and good-faith negotiation, as parties give
themselves a final chance to agree before the neutral third party, should they fail, must opt in favor of
one of their ultimate proposals.

From this perspective, the pragmatism characterizing this procedure suggests a bright future in France,
providing a coherent solution to conflicts companies encounter in negotiations, mediation, or
arbitration.
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RULES FOR DECISION ON LAST OFFER

1. PURPOSE OF THE DDO

The Decision on Last Offer (DDO) is a method where parties, anxious to settle their dispute
efficiently, agree to ask an independent third party to choose one of the final proposals they have
been invited to formulate on the entire dispute or on specific points.

This third party is an independent person, the DDO Decider, approved by the CMAP.

2. BINDING FORCE OF THE DDO

At the time of the implementation of the DDO and, if applicable, subject to the stipulations of the
contract at the origin of the dispute, the parties agree on the binding force they intend to confer on
the choice that will be made by the decider.

As examples and without this enumeration being exhaustive, the decision of the third party is
susceptible to having different degrees of constraint:
- It can be purely indicative and only constitute an element of information for the attention of
the parties ;
- It can be opposable to the parties so that the retained proposal will constitute the solution
to the problem posed, notably when it concerns the fixing of a price under the conditions
provided for by Article 1592 of the Civil Code ;
- It can have limited binding consequences, such as the attribution of the burden of the costs
of the ongoing dispute.

3. IMPLEMENTATION OF THE DDO

The DDO can be implemented:

3.1 In an autonomous manner, the parties can then choose or have the CMAP designate an
independent third party approved by it, the DDO, whose mission they define as well as the value,
binding or not, of its decision.

3.2 Within the framework of a mediation, the parties agreeing, during or at the end of this process,
that the mediator themselves or a third party chosen by them or by the CMAP, shall rule on points still
unresolved, under the conditions provided for in Article 2 above.

3.3 Within the framework of an arbitration, the parties accepting, either in the terms of reference
of the arbitral tribunal, or by convention during the arbitration, that one of the points of the dispute
be the subject of a DDO under the conditions provided for in Article 2 above.

Final Offer
Decision - DDO - CMAP - 2007 -2-



4. REFERRAL TO THE CENTRE

4.1 The request contains the following indications :

- The civil status or the corporate name and address of each of the parties and, if applicable, the name
and address of their counsel ;

- A copy of the relevant conventions binding the parties, if any exist ;

- The origin and nature of the dispute ;

- The statement of the problem posed to the DDO ;

- Possibly the indication of the name of the person whom the parties propose to designate, or their
request for designation by the CMAP.

If the procedure presents an international character, the referral to the Centre is only possible if at
least one of the parties is French, unless there exists between them a clause stipulating the recourse
to a DDO of the CMAP.

4.2 In the hypothesis where the parties are bound by a clause of recourse to the DDO organized
by the CMAP, the Centre, at the sole request of one of them, accompanied by the elements referred
to in Article 4.1, applies the present regulation, which entails the immediate organization of the
procedure.

4.3 Supporting documents and notably, if one has been established, the convention binding the
parties, are provided in as many copies as there are parties, plus one for the Centre and one for the
DDO, and accompanied by a list of documents communicated and numbered.

4.4 Unless there is a particular agreement of the parties, the request is established in the French
language. Documents are provided in their original language. Their translation may be requested by
the Centre or the DDO.

4.5 The request is only registered if it is accompanied by the payment of the file opening fees as
fixed according to the scale in force on the date of its receipt at the Centre.

5. RESPONSE TO THE UNILATERAL REQUEST FOR DDO

5.1 In the event of a unilateral referral, the Centre informs the other party as soon as the request
is registered and proposes the implementation of the procedure. It addresses to them, by registered
letter with request for acknowledgement of receipt, the present regulation and leaves them a period
of fifteen (15) days to respond on the principle of the organization of the DDO.

5.2 If there exists between the parties a CMAP DDO clause, the Centre, at the expiration of the
aforementioned period, informs the other party, by the same means, of the implementation of this
clause, notwithstanding the absence of a response on their part.

Final Offer
Decision - DDO - CMAP - 2007 -3-



6. REFUSAL OF THE DDO PROCEDURE

6.1 If the parties are not bound by a clause, the absence of a response before the expiration of the
period provided for in Article 5.1 above is assimilated to a refusal by the other party. In this case, as in
the case of explicit refusal of the proposal, the Centre informs the party that referred the matter to it.

6.2 In the event of renunciation to proceed further, absence of a response from the party that
referred the matter to it, as in the case of refusal or absence of a response from the other party, the
Centre closes the file, the amount of the opening fees remaining acquired by it.

7. CONSIGNMENT OF PROVISIONS

7.1 Upon the agreement of the parties, or at the sole request of one of them when the contract
contains a clause of adherence to the present regulation, the Centre addresses to each party a request
for payment of the provision on fees and honoraria calculated in accordance with the scale in force on
the day of its referral and taking into account the nature and complexity of the problem posed. The
Centre fixes the period within which these provisions must be paid.

7.2 Unless there is an agreement of the parties to the contrary, the provision is divided into equal
parts between them. Failing payment by one of the parties of its share of the provision before the
expiration of the fixed period, the Centre invites the other party to remedy this failure within a period
of fifteen (15) days. Failing payment within this period, the Centre is entitled to consider the procedure
null and void, the administrative costs remaining acquired by it.

8. DESIGNATION OF THE DDO

8.1 Upon receipt of the full provision, the CMAP Accreditation and Appointment Commission
designates a DDO chosen based on the nature and complexity of the problem posed and taking into
account, as far as possible, the wishes expressed by the parties.

8.2 At the request of the parties, the Accreditation and Appointment Commission can designate
three DDOs.

8.3 The parties may, in the joint request, propose the name of the DDO or DDOs they wish to see
designated, but this designation is only definitive after validation by the CMAP Accreditation and
Appointment Commission
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9. DURATION OF THE PROCEDURE

9.1 Unless there is a prior convention or agreement of the parties on the duration of the
procedure, this duration is fixed at two (2) months from the day of the notification by the Centre of
the name of the DDO. This period can be reduced or extended upon a joint request presented by the
parties to the CMAP.

9.2 The notification of the name of the DDO is addressed to the parties by registered letter with
request for acknowledgement of receipt or by electronic message and includes the indication of the
date on which its mission will end.

10. CONDUCT OF THE PROCEDURE

10.1 Independence, Impartiality and neutrality of the D.D.O

10.1.1 The DDO designated by the CMAP Accreditation and Appointment Commission must
be independent, impartial and neutral with regard to the parties. Before starting its work, it signs an
acceptance of mission accompanied by a declaration of independence with regard to the parties and,
if their names are known, their counsel.

10.1.2 If applicable, it must disclose to the parties and the Centre the circumstances which,
in its opinion, would be of a nature to affect its independence in the eyes of the parties. It can then
only be confirmed or maintained in its mission after a decision of the CMAP Accreditation and
Appointment Commission and with the agreement of all parties.

10.1.3 If, during the procedure, the DDO notes the existence of an element likely to call into
question its independence, it informs the parties. Upon written agreement from them, it pursues its
mission. Otherwise, it suspends the procedure and the Accreditation and Appointment Commission
then proceeds to its replacement in accordance with Article 10.3 below.

10.2 Disqualification

10.2.1 Any designated DDO can be disqualified if circumstances exist that give rise to doubt,
in the eyes of the parties, of its impartiality or independence.

10.2.2 The party that intends to disqualify it, for a circumstance that occurred or was revealed
after its designation, must address to the Centre, by registered letter with request for
acknowledgement of receipt, a reasoned request within fifteen (15) days of the occurrence of the
cause of disqualification or its revelation, under penalty of inadmissibility of its request.

10.2.3 After a contradictory investigation of this request, the CMAP Accreditation and
Appointment Commission rules by a non-reasoned decision not subject to appeal, and proceeds, if
necessary, to the replacement of the DDO.
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10.3 Replacement

10.3.1 The DDO undertakes to accomplish its mission until its term. In the hypothesis where
it considers it impossible to carry it out, it suspends the procedure and warns the Centre as soon as
possible. The CMAP Accreditation and Appointment Commission then proceeds to its replacement
unless the parties, or one of them, decide to put an end to the procedure.

10.3.2 In the event of disqualification, impediment, failure or death of the DDO, it is provided
for its replacement in the same way as it was proceeded to its designation.

10.3.3 In the event of replacement of the DDO, for whatever cause, the replacement has a
period in accordance with the provisions above. In this hypothesis, the Centre assesses, if necessary,
whether to ask the parties for a supplement of the provision on fees and honoraria.

10.3.4 If the procedure has already started, the new DDO can, with the agreement of the
parties, use the documents and information collected by its predecessor and base itself, if applicable,
on the work already carried out by the latter.

10.4 Mission of the D.D.O

10.4.1 The mission of the DDO is defined by the parties. It bears, notably, on the choice of
one of the ultimate proposals or precise points referred to in Articles 1 and 2 of the present regulation.

10.4.2 The DDO is the master of the modalities of execution of its mission, in respect of the
contradictory principle, the obligation of loyalty and the interests of each of the parties.

10.4.3 At the beginning of the procedure, it fixes a calendar allowing an exchange of offers by
the parties and a date for the presentation of arguments and last offers.

10.4.4 To take its decision, it can only choose one of the ultimate offers made by the parties.

10.4.5 It can carry out, contradictorily, any research likely to enlighten it and proceed to the
findings requested, within the limits fixed by its mission.

10.4.6 The DDO can, if it deems it necessary and with the agreement of the parties and the
CMAP, call upon one or several other experts to assist it in its mission. The fees and honoraria
occasioned by the expertise will be fixed in addition to the cost of the DDO and distributed between
the parties in accordance with their agreement.

10.4.7 The parties undertake to provide it with all elements, documents and information
necessary for the execution of its mission. They undertake to leave it free access to the sites of
execution of its mission.

10.4.8 Each party can be assisted by any person of its choice.

10.4.9 The DDO is bound by the strictest confidentiality for everything concerning its mission.
10.4.10 If the mission is limited to a non-binding opinion and unless there is an agreement to
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the contrary, the parties refrain from producing the opinion in a subsequent judicial or arbitral
instance.

10.4.11 The DDO can intervene in a remaining dispute, notably as a mediator or arbitrator, at
the written request of all parties and after having informed the General Secretariat of the CMAP.

10.4.12 Any modification of the mission of the DDO by the parties aiming to transform the
procedure into mediation or arbitration, must be the subject of a written request to the CMAP and
implies the implementation of a distinct procedure.

10.4.13 At the written request of all parties communicated to the Centre, any third party
already in charge of a procedure implemented between the parties by the CMAP can continue its
mission in the capacity of DDO and is then, as well as the parties, subject to the present regulation.

11. FEES AND HONORARIA

11.1  Fees and honoraria are calculated in accordance with the scale in force on the day of the
referral to the Centre. They are borne by half by each of the parties, unless they agree otherwise.

11.2  They must be settled before the communication to the parties of the opinion or the decision.

11.3  In the event of the opening of a DDO during the course of a procedure already implemented
by the CMAP, between the parties, no new file opening fee is due.

11.4 In the event of the opening, during a DDO, of a procedure provided for by one of the
regulations of the CMAP, no new file opening fee is due.

12. COMMUNICATION OF THE DECISION OR THE OPINION

12.1 The decision is communicated by the CMAP to each party by registered letter with request for
acknowledgement of receipt. It is the same in the hypothesis where the parties have requested the
DDO to issue a non-binding opinion.

12.2  If the DDO is authorized to issue only a non-binding oral opinion, it makes this opinion known
to all parties during a plenary meeting, to which it summons them by registered letter with request for
acknowledgement of receipt or electronic message.
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Example of urgency decision clauses

1. Clause inserted during the drafting of the contract:

During the execution of the contract, any dispute of a nature to compromise its continuation will be
provisionally settled by an urgency decision, in accordance with the urgency decision regulation of the
CMAP - Centre de Médiation et d'Arbitrage de Paris - near the CCIP of which the parties have had
knowledge and to which they declare to adhere. After having complied with the urgency decision, each
party will retain the possibility to refer the matter to the competent jurisdiction on the merits.

2. Urgency Decision Convention:

During the execution of a contract which does not contain a clause, recourse to an urgency decision is
always possible after the birth of the dispute. It will then be requested of the parties to sign a
convention.

Example of a convention :

Company X Company Y
Represented by Represented by
Address Address

Possibly assisted by Possibly assisted by
Councel A Councel B

e Succinct reminder of the contract,
e Precise statement of the dispute and the question to be settled

Whereupon :

The parties mentioned above agree to have this dispute provisionally settled by an urgency decision
as defined by the regulation of the CMAP.... After having complied with the urgency decision, each
party will retain the possibility to refer the matter to the competent jurisdiction on the merits.

Done at :

On :
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SCALE
OF FEES

SCALE OF

CMAP RULES OF LAST OFFer!"

(Tax-Exclusive scale effective as of January 1rst, 2007)

FEES AND EXPENSES UNDER

National

Hourly rate ©

(1) Costs and fees are borne equally by the parties, unless otherwise
agreed.

(2) File opening fees are retained by the center, whether or not the
procedure is implemented.

(3) Advanced by the party filing the claim with the center.

(4) Invoiced as soon as the file has been studied by the third party, and
retained by the center regardless of the time spent by the third party.

500 € Tax-Exclusive

(5) Billable per party.

(6) This hourly rate applies when the third party provides CMAP with
proof of having worked beyond the time covered by the retainer.

MEDIATION & ARBITRATION

@ CCI PARIS ILE-DE-FRANCE
Tél - +33 (0)1

39 avenue Franklin D.Roosevelt - 75008 Paris

449511 40

www.cmap.fr

+ For more information on our procedures and prices, visit www.cmap.fr
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